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Plant Variety Rights

International agreement to which New Zealand is a party requires New Zealand to

provide intellectual property protection for plant varieties, either through patent law or

by an effective standalone
system (or a combination

of the two).

New Zealand currently provides

protection for new plant varieties
through the Plant Varieties Act 987
("PVRA"), existing patent law and
through its membership of the
International Union for the Protection of

New Varieties of Plants ("UPOV").

Plant Variety Rights Act

The PVRA provides for the Plants
Varieties Rights Office to grant plant
variety rights ("PVR") to owners who
have bred or discovered new plant
varieties. To be eligible for a PVR grant,
the plant variety must be:

¢ new — the variety cannot have been

sold in New Zealand earlier than 12
months before the PVR application,
or any sale overseas earlier than six
years for woody plants or four years
for all other plants prior to the
application:

o distinct - is it distinguishable from all
other known varieties by one or more
characteristics, eg flower colouring
or time of flowering?

+ homogeneous - is the variety uniform
in its material characteristics, subject
to normal variation expected from its
method of propagation? or

+ stable — the variety must stay true to
its description and characteristics
after repeated reproduction or
propagation.

PVRs give the owner exclusive rights to

produce for sale, and to sell,

reproductive material of the variety

concerned. In the case of vegetatively
propagated fruit or vegetables, a PVR
owner has the exclusive right to
reproduce the variety for the

commercial  production of  fruit,
vegetables, flowers or other products.

Protection currently lasts for 23 years for
woody plants or their rootstocks, and for
20 vyears for all other plant varieties, in
each case from the date of granting the
PVR and upon payment of an annual fee.

PVRs constitute personal

property;
therefore they can be sold, assigned or
licensed.

The grant of a PVR under the PVRA,
however, does not prevent the sale of
reproductive material of a protected
variety for human consumption or other
non-reproductive purposes or the use by

farmers of seed saved from a previous

year's harvest. The reproduction or use




“In 1978 New Zealand ratified the 1978 UPOV

Convention ("UPOV 78") and has been a member of

UPOV since I198l. In 1991, UPOV member states

agreed on a new enhanced convention ("UPOV 91")

which expands plant variety rights.”

of a protected variety for non-
commercial purposes, also does not
infringe PVR.  PVRs do not prevent
others from breeding and selling new
varieties derived from an existing
protected variety, providing production
of the new variety does not require
repeated use of the original protected

variety.

International Conventions

In 978 New Zealand ratified the 1978
UPOV Convention ("UPOV 78") and
has been a member of UPOV since 198I.
In 1991, UPOV member states agreed on
a new enhanced convention ("UPOV
91") which expands plant variety rights.
It establishes the right to authorise the
export of reproductive material of a
protected variety and rights over
varieties essentially derived from a PVR
holder's protected variety. While New
Zealand is a signatory to UPOV 91, New
Zealand is considering whether it should

amend the PVRA to conform to the

expanded rights under UPOV 91.

Optimum protection

In order to maximise the advantage of
any protection for plant varieties, you
should seek advice from a skilled legal

professional as early as possible.

D . .
¥ Simpson Grierson

This newsletter is produced by
Simpson Grierson. It is intended to provide
general information in summary form.

The contents do not constitute legal advice and
should not be relied on as such. Specialist legal

advice should be sought in particular matters.

© Simpson Grierson 2007

Contact
Information

Earl Gray, Partner

Tel: 09 977 5002 Fax: 09 977 5099
Mobile: 029 977 5002
earl.gray@simpsongrierson.com

Tracey Walker, Partner

Tel: 09 977 5088 Fax: 09 977 5028
Mobile: 021 273 6241
tracey.walker@simpsongrierson.com

John Shackleton, Partner
Tel: 04 924 3540 Fax: 04 472 6986
= Mobile: 029 924 3540

john.shackleton@simpsongrierson.com

Richard Watts, Senior Associate
Tel: 09 977 5182 Fax: 09 977 5099

\9@ Mobile: 021 895 93
3 richard.watts@simpsongrierson.com

Sarah Chapman, Senior Associate
Tel: 09 977 5167 Fax: 09 977 5099

sarah.chapman(@simpsongrierson.com

Claire Foggo, Senior Associate
Tel: 09 977 5314 Fax: 09 977 5099
claire.foggo@simpsongrierson.com

Fiona McKenzie, Associate
fiona.mckenzie@simpsongrierson.com

Angela Stafford, Solicitor
angela.stafford@simpsongrierson.com
Emma Shearing, Solicitor

emma.shearing@simpsongrierson.com

E-mail: info@simpsongrierson.com
Website: www.simpsongrierson.com

Auckland Office.
Lumley Centre
88 Shortland Street
Auckland, New Zealand.
Tel +64 9 358 2222 Fax +64 9 307 033
DX CX10092.

Wellington Office.
HSBC Tower, 195 Lambton Quay
PO Box 2402, Wellington, New Zealand.
Tel +64 4 499 4599 Fax +64 4 472 6986
DX SX 11174




