Critics put new law

on trial unfairly

The critics have got it wiong
- and they also haven't
noticed how bad the act &=
for copyright owners
Richard Watts and Kate Walters

A large mumber of alarmist claims have
been made that recent amendments
to the Copyright Act will see internet
service providers (15Ps) cutting off the
accounts of their users on the basis
of mere accusations of copyright
Infringement,

Iniernet Service Providers Associa-
tion of New Zealand president Jamie
Bacdeley said in & statermnent last week,
'If section 924 s allowed to come in,
I5Ps will have to disconnect organisa-
tions such as businesses, public librar-
bes, government agencies, etc, as a result
of accusations that an employee has
used their computers for illegal dovwn-
Inading.”

Such cridcism is chamcteristic of the
reaction of numerous industry groups —
another described the amendments as
a "deeply Aawed law that undermines
fundamental rights and simply will not
waork”

The criticisms suggest the
amendments will increase the potential
liability for 15Ps and hurt the average
honest intermet user. Neither claim is
rue.

592A of the Copyright Act requires
15Ps to adopt and “reasomably
implement” a policy that the accounts
of users, who repeatedly download
or uplead infringing music, movies.
games, and other copyright material,
be terminated in 'appru'pri.mr,
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standard terms of use of any reputable
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I5Ps can also terminate a users
account if they believe the user is doing
something illegal,

50 surely there is no credible 15P
that doesn't already have a policy for
lerminating accounts of users who
repeatedly commit offences?

Another section of the act, 920,
limits ISP liability for copyright
infringement. providing the 15F acts
promptly to take down any material
where they “know or have reason to
believe” that material they are hosting
is infringing copyright.

It ks envisaged that [5Ps will be pur
on notice by the ssuing of a takedown
notice (& notice of infringement],
skgned by the copyright owner [or the
copyright owner's duly authorised
aEentl.

Much of the criticism of 5924
assumes that if an ISP recelves a
takedown notice then an account will
instantly be terminated. This isn't so,

The section makes no mention
of a takedown motice and certainly
does not ablige 15Ps to werminare the
accounts of users when they receive
such a mothce.

On the contrary, it ls more likely
I5Ps will take a conservative approach
when determining whether there
are appropriate circumstances to
terminate an account — for example,
only after they recelve notification that
the user has been found guilty in court
and that there is evidence that the user
has repeatedty offended.

This mew section of the act can be
legitimately criticised for being unclear
and the government needs to move
quickly 1o provide guidance, However,
if interpreted sensibly, it shouldn’® be
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