Warning - your business could be walking out the door

Employmeant agres-
ments must have
affectivaly worded
conficentisity clauses

David Hood =i
Rob Batty

The global recession s
expected 1o bead 10 increased
job losses in the next year
and businesses showld be
wiary of departing emploverss
walking out the door armed
with intellectual propercty
and into the welcoming arms
of a competitar.

The term “intollectual
property” {1P] caplures a
wide array of material and
informatioa, much of which
is protected by specific leg-
Islation comceming patents,
trasdde marks and copymight

Thene is. however, & valua-
bbe component of a business”
intellectual property that is
noi necessarily  protected
by legislation, but which is
nevertheless Integral and

essential to the success and
willbeing of an enterprise,

This 1P can be referred
o as confidential business
information and It includes
trade secrets, such as KFC's
recipe of 11 herbs and spices
and Coke's formula for Coca-
Cola,

This information may also
Include marketing strategies,
restructuring plans, new
business opportunities
amd other information that
provides a competitive edge
in the: marketplacs

Is business information
protected?

Emplovees often owe an
express contractual dury of
confidence to their emphoyer
in relation to their employer's
business isformation and
this duty is bypically worded
to continue after their
employment comes to Bn
emd

In the absence of an
express  clause (n the
emnployment ERTEEINent, tha
courts may imply a dury of

canfidence. Hewwever, that
duty will not be |mplied
in relation oo all business
imformation, because not all
business Information will
he treated by the couns as
Imherently confidential,

For exampie, trade secmets
{the formula for Coca-Cola)
will always be eonfidential,
but other information such
as customet Hats and pricing
imlormation maly not

The courls balance a
number of factors to deter-
mime whether business infor-
mistion is confidential. These
factors include the natune of
the emploves’s employment,
the marure of the information,
whether the information is
readily accessible ar in the
pubdic domain, and whether
confidence was Impressed
on the employes,

This balancing approach
makes he ql:le‘.ﬁ-t'i-:rn of
whether certaln business
Information is confidential
and subject o an imphed
dury of confidence, uncertain
and dependent on the facts
of each case.

Steps to protect
business

T help avodd this uncertainry
It is essential that businesses
ensure their employment
Afreements conlain elffec
tively worded confidentialicy
prowisions that protect their
buginess information. Such
provisions will inchede a clear
and comprehensive rln-.sr,rip-
tign of the employer's confi-
dential informatian.

Tlant even an expross clause
imthe employient agres mend
might he insufficient o
give the employer real
proeclion Egainst the misuse
of its wvaluable business
Information. That is because
it may be difficult, if not
impossible, w detect and
prove that an ex-employee
s using their employers
confidential information
in breach thelr contractiual
obligatinns of confidentialicg.

An enforceable restraint
of trade will provide the
omployer with additional

comfort thar during the
restraint  period, rthe
ex-employes will not be using
the employers confidential
information for the benefit of
= compeior.

That is in itself valuahle,
But the wrue value of the
mestraint is likely to be in the
dime it gives the emplover o
adjust strategies and plans,
ao being forward Initatives,
and to take other steps to
minimise the risk that an

ox employee disclosing
confidential information and
irade secretd 1o a cumpetiior

will be damaging to the
employer’s business,

There is a popular percep-
tian that restraints of rade
are unlawiul, That is incor-
rect. The courts will enforce
a mestraint of trde claase in
an employment agrecment
if the restrictive covenant
Is reasonably necessary to
protect the employvers pro-
prietary interests (inchading
tracle secrets and confidentizl
Information,

The key is 1o maximise the
chances of a court fnding
thai the restraint of trade is

reasonable and enforceahle,
This imclucbes:

B tailoring the restraing
to match the interests the
employer is seeking to poalec
- dont rely on standard
restradnf laiases;

B ensuring that the length of
the resiraing s not onerous,
but is sufficient to provide
the employer with adeguare
|'|'rr_|'r|,-.|:rir|n [threes o six
months ks often consldened
reasaonable for senior
emplovees);

B ensuring that the peo-
graphical teach of the
restrainn reflects the geo-
grﬂphic:'l scope of the
employees dutles and the
area in which the Business
operates; and

W having the employes sign
a separate acknowledge-
ment that e or she had an
acceptable opportunity o
take independent advice spe-
cifically on the terms of that
restraint,

While these and similar
prewisions in an employrmesnt
ngreernent for key executives
will not guarantes that a
restralnt will be enforced
ami] the employer's basiness
Infosmreation will be protected.
they certainly improve their
chances.
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