Stretching the truth in stretchmg times

Fatrick Casey

The franchisor’s over-
optimistic projections and
a franchisee’s rose-tinted
glasses are a dangsrous
combination

franchises do well in a recession
is a widely prevalent perception.
This is down to a number of factors
including the lure of sslf.emgploymment
in an uncertain employment market
and the security that comes from the
support of an established franchise-
system. Like any busness, howsver,
a recession brings its share of

T get Franchisees in the door,
franchisors provide financial

the local market for the franchise
operation and the Iocal economy will
inevitably be rebevant eonsiderations;
W the basis upon which the finan-
clal projections have been made
should be disclosed in writing and
franchisees should be encours
undertake their own analysis of Ihe
projections In conjunction with an
aecountant

prospestive franchisees should be
informal witing that any financlal

concerning projected turnover,
This can lead to conflict If actual
turnever falls shrt of the projected
turnover, In a recession, there may
be & temptation for franchisors on
the one hand to stretch the truth

for prospective franchisess on
the other to ook through rose-tined
glasses at the possible cashflow a
franchise business may generate. This
dangerous combination may also
lead to increased calls for regubation
of the franchise industry - something
which has escalared since the Green
Acres fraud controversy blew up in

2008,

S0 what can franchisors do
to minimise their Tisk in these
challenging times! Providing
franchisees with some form of
financial projection for a franchise
bsiness wil generally be uravoidable
but there are some important
primeiples for franchisars to consider
indoing so. In particular:

W all estimatss of projected fumover
must have a reasonable basks, There
Is 0o textbook approach 1o follow
and the methodology used should
be tailored i the franchise operation
in question. Familiarisation with

projetio ly and ane
not guarantees of future Income. This
approach is reflected in the disclosure
document Infermation set out in
the Franchise Association of New
Zealand’s ('FANZ's") code of practics;
W franchise sgreements will ofien
include exclusion clauses that seek
1o protect franchisors lmm Ilabﬂ-

always be better than cure, our begal
system is already well equipped
deal with those franchisors who
choose to stretch the truth in their
financial disclosure to franchisees.
In particular, despite calls for an
enhanced dispute resolution process
for franchisors and franchisees, our
sexperience of cases that have dealt
with projected turnover disputes in
the last decade Is that franchisees can
(and will continue to} find recourse
against rogue franchisors thiough the
New Zealand court system.

The call by some for mandatory
information disclosure by franchisors
(including disclosure of financial
projections] will also ot in el
prevent projected tumaver disputes
arising berween franchisors and
franchisees. While the disclosure

in the FANZ disch

iryin tof
before the franchise agreement is
entered into. These exclusion dauses
are not a panacen but can be effec-
tive in protecting 2 franchisor from
allegations of pro-

vicled they are tailored for sach fran-

chise and agreed in a manner which
invelves genuing interaction with a
franchises. This means tha an excu-
sion clause should not be hidden as
& bland statement in the back of a
lengthy franchise agreement so it is
roadl with glized epes. The focus must
e on full and frank disclosure to fran-
chisces.

And in light of the pressures that
ey be created by a recession, would
calls for increased regulation of the
I'r.lr)t.lllﬁ industry be justified? | think

" while prevention through adher-
ence o the above principles will

document, i carchlly used,
often provide the franchisor with
even moare protection against caims
of misrepresentation, mandatory
information dischoure does not deal
with the underlying issue of what
information is provided and whether
it is accurate.

Whatever approach New Zealand
may take 10 the issue of franchise
regulation, disputes berween
franchisors and franchisees relating
to projected franchise tumaver will
continue

A simple warning therefore for
franchisars - when you stretch the
truth, watch aut for the snapback!
Palnck Gy i 8 aank ot n et
N AT SIS0 G Ers TS,
T 2o




